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STATEMENT OF THE CASE 
 
Nature Of The Case 
 
 Juan Ortega Martinez appeals from his conviction for felony DUI.  
Specifically, he challenges the district court’s ruling that evidence of alcohol 
consumption between driving and BAC testing is not admissible evidence. 
 
Statement Of The Facts And Course Of The Proceedings 
 
 David Patton was driving home from the movies with his family when a red 
pickup truck passed him at about 80 miles per hour and continued down the 
road, nearly striking another vehicle and running a car off the road.  (P.H. Tr., 
p. 16, L. 7 – p. 17, L. 9.)  Patton and his family followed the pickup while calling in 
a report to police.  (P.H. Tr., p. 17, L. 10 – p. 18, L. 7.)  They lost track of the 
pickup temporarily, but located it in a trailer park.  (P.H. Tr., p. 18, Ls. 8-23.)  The 
driver, later identified as Martinez, was exiting the pickup.  (P.H. Tr., p. 18, L. 24 
– p. 19, L. 22; p. 20, Ls. 9-19.)  Martinez approached Patton’s vehicle, so Patton 
“started to pull away.”  (P.H. Tr., p. 20, Ls. 20-25.)  At that point Martinez entered 
a residence “for a second” before he re-emerged and threw a can of Red Bull at 
Patton’s car.  (P.H. Tr., p. 20, L. 20 – p. 21, L. 11.)  Police arrived in time to see 
Martinez throwing the can at Patton’s car and arrested Martinez.  (P.H. Tr., p. 5, 
L. 1 – p. 7, L. 4; p. 21, Ls. 6-11.)  Officers obtained a search warrant to draw a 
blood sample, which tested showed a blood alcohol content in excess of .20.  
(P.H. Tr., p. 6, L. 20 – p. 7, L. 24; p. 24, Ls. 14-24.) 
 The state charged Martinez with felony DUI for a second excessive BAC 
within five years.  (R., pp. 28-31.)  The state filed a motion in limine objecting to 
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“the Defendant presenting or soliciting any unqualified testimony or argument at 
trial attempting to draw any connection between any amount of alcohol 
consumed and the impact on any individual’s blood alcohol content” because 
such evidence would be “scientific in nature.”  (R., pp. 54-55.)  The district court 
granted the motion, holding that evidence and argument regarding post-driving 
drinking was inadmissible in the absence of expert testimony regarding how any 
alleged consumption of alcohol after driving but before being tested would have 
affected the test.  (Tr., p. 30, Ls. 3-12.)  Martinez thereafter entered a conditional 
guilty plea preserving his right to appeal the district court’s evidentiary ruling.  
(Tr., p. 31, L. 12 – p. 61, L. 4.)  Martinez filed a notice of appeal timely from the 
entry of judgment.  (R., pp. 96-102.) 
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ISSUE 
 
 Martinez states the issue on appeal as: 
Did the district court abuse its discretion when it granted the State’s 
motion in limine? 
 
(Appellant’s brief, p. 5.) 
 
 The state rephrases the issue as: 
 
 Has Martinez failed to challenge the district court’s ruling that evidence of 
post-driving, pre-testing consumption of alcohol is relevant only if an expert 
establishes how such drinking could have affected the blood test? 
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ARGUMENT 
 
Martinez Has Failed To Challenge The District Court’s Ruling That Evidence Of 
Post-Driving, Pre-Testing Consumption Of Alcohol Is Relevant Only If An Expert 
Establishes How Such Drinking Could Have Affected The Blood Test 
 
A. Introduction 
 
 The district court explained its holding as follows: 
Well, my ruling is he could present testimony and evidence as to 
such intervening drinking. But in order for that to have any 
relevance whatsoever, there has to be expert testimony. So I’m not 
going to preclude what he wants to offer as evidence, but you’re not 
going to argue or, you know, this intervening drinking as blood 
alcohol level would have been lower. There’s -- unless you have an 
expert to support that. 
 
(Tr., p. 30, Ls. 3-12.)  Martinez contends the district court erred by excluding 
evidence of intervening drinking, but fails to address the district court’s actual 
holding that such evidence would be admissible, but the effects of intervening 
drinking on the test could be argued only if expert opinion testimony could 
demonstrate how such drinking would have affected the accuracy or reliability of 
the test.  (See Appellant’s brief.)  Because Martinez has failed to address the 
district court’s holding, he has failed to preserve his appellate claim of error.    
 
B. Standard Of Review 
 
 When issues on appeal are not supported by propositions of law, 
authority, or argument, they will not be considered.  State v. Zichko, 129 Idaho 
259, 263, 923 P.2d 966, 970 (1996). 
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C. Martinez Has Not Challenged The District Court’s Ruling That The 
Evidence Of Intervening Drinking Would Be Admissible If Expert 
Testimony Established How It Would Have Affected The BAC Testing 
 
 “‘Where a lower court makes a ruling based on two alternative grounds 
and only one of those grounds is challenged on appeal, the appellate court must 
affirm on the uncontested basis.’”  Morrison v. St. Luke’s Reg’l Med. Ctr., Ltd., 
160 Idaho 599, 377 P.3d 1062, 1072 (2016) (quoting State v. Grazian, 144 Idaho 
510, 517–18, 164 P.3d 790, 797–98 (2007)).  Review of the record shows that 
Martinez has not challenged the actual basis articulated by the district court for 
not admitting evidence of post-driving consumption of alcohol, and therefore this 
Court must affirm on the uncontested basis for the district court’s ruling. 
The district court held that testimony of consumption of alcohol between 
when Martinez stopped driving and when his blood was drawn would be 
admissible if Martinez presented expert opinion testimony regarding how such 
alleged consumption would have affected the BAC test results.  (Tr., p. 30, Ls. 3-
12.)  Martinez does not challenge this basis of excluding evidence of alleged 
post-driving consumption of alcohol.  (See Appellant’s brief.)  To the contrary, the 
only mention of the word “expert” in the Appellant’s brief is in a quote of the 
district court.  (Appellant’s brief, p. 6 (quoting Tr., p. 12, Ls. 11-23).)  Martinez 
presents neither argument nor authority to challenge the district court’s ruling.  
Because the district court held that Martinez could present evidence of post-
driving consumption of alcohol if he also presented expert opinion testimony 
regarding how this would have affected BAC testing, and Martinez does not 
assert on appeal that this holding was erroneous, Martinez has failed to 
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demonstrate that the district court’s ruling excluding evidence of intervening 
drinking unless supported by expert testimony was error. 
 
CONCLUSION 
 
 The state respectfully requests this Court to affirm the judgment of 
conviction. 
 DATED this 10th day of January, 2017. 
 
 
      _/s/ Kenneth K. Jorgensen______ 
      KENNETH K. JORGENSEN 
      Deputy Attorney General 
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